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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 12th day of Decenber, 1996

LI NDA HALL DASCHLE
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket CP-26
V.

DOYLE CLI FFORD SANDERLI N,

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge WIlliamE Fower, Jr., issued on
February 7, 1996, following an evidentiary hearing.' The |aw

judge affirnmed an order of assessnent (civil penalty) issued by

! The initial decision, an excerpt fromthe hearing transcript,
is attached.
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the Adm nistrator, on finding that respondent had violated 14
C.F.R 91.13(a), 91.403(c), and 121.371(a).? The |aw judge,
however, nodified the assessnent fromthe $8, 250 sought by the

Administrator to $5,000. W deny the appeal.?

2 Section 91.13(a), Careless or reckless operations, reads:

(a) Aircraft operations for the purpose of air navigation.
No person may operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.

Section 91.403(c) reads:

No person may operate an aircraft for which a manufacturer’s
mai nt enance manual or instructions for continued

ai rwort hi ness has been issued that contains an airworthiness
limtations section unless the mandatory repl acenent tines,

i nspection intervals, and rel ated procedures specified in
that section or alternative inspection intervals and rel ated
procedures set forth in an operations specification approved
by the Adm ni strator under part 121, 127 or 135 of this
chapter or in accordance with an inspection program approved
under 8 91.409(e) have been conplied wth.

Section 121.371(a), Required inspection personnel, reads:

(a) No person may use any person to performrequired

i nspections unless the person performng the inspection is
appropriately certificated, properly trained, qualified, and
aut hori zed to do so.

Respondent does not argue that any of these regulations is not
applicable to him as Director of Qperations of American
I nternational Airways (AlA).

® Respondent and the Administrator have each filed a notion.
Respondent seeks oral argunent, which is denied. The

Adm ni strator asks us to strike new evidence (in the form of
affidavits) respondent attached to his brief. That notion is
granted. Adm nistrator v. Chirino, 5 NISB 1669 (1987) (Board
rule permtting new evidence "was intended exclusively to allow
for consideration of evidence of which the proponent was
literally unaware before the case was submtted to the Board").
Even were we to consider this information, it is not the
(...continued)




3

On May 26, 1994, an AlA flight, piloted by M chael Davis,
transported various cargo fromMam to Miiquetia, Venezuel a
(described in the transcript as Caracas, and apparently nearby).
On that day, sonetine after the flight, the FAA received an
anonynous tip that the plane had | anded overweight. M. Richard
Roberts, the FAA s Principal Operations Inspector (PO) for AlA
and its investigator in this matter, testified to his concl usion
t hat, unbeknownst to the flight or ground crews, the shipper’s
wei ghts had been in kilograns, not pounds, and that, as a result,
the aircraft was nore than 30,000 pounds overwei ght when it
| anded in Venezuela. Supporting this belief, the Adm nistrator
i ntroduced: cargo manifests, weight and bal ance conputations, and
ot her data prepared or used by the flight crew that day; a
cont enpor aneous statenent from Captain Davis; and | ater
correspondence with respondent, anong ot her things.

Exhi bit A-7, which contains arithnetical cal culations nade
by PO Roberts, indicates that, if there had been in the range of
40, 000 kil os of freight on board, and given the other data
avail able fromthe flight docunents (for exanple, fuel anounts,
aircraft tare weight, pallet weight, etc.), that the aircraft
woul d have | anded consi derably overweight in Venezuela. See al so

Exhibit A-12 (manifest showed 43, 328 pounds but Captain Davis was

(continued...) ) ) ) ) )
conpel i ng evidence respondent contends it is. See discussion
i nfra.
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told by shipper that the cargo was in kilos). There is no

di spute that, if the aircraft did | and overwei ght, the proper
overwei ght inspection was not perforned until after 15 nore
flights.

Respondent, however, argues that the docunentation was
unreliable, in that the custons declaration identifies seven
attached cargo manifests, not the nine M. Roberts considered and
counted (and were actually attached to the copy he obtained from
the shipper). Elimnating two particular manifests, which
respondent clains reflected cargo not actually on the aircraft,
woul d have reduced the | anding weight of the aircraft to within
authorized limts. Further, contends respondent, the
Adm ni strator has not proven that the weight was actually in
kil os rather than pounds, or that the aircraft | anded overwei ght.
On appeal, respondent al so challenges the |aw judge’ s particul ar
finding that the aircraft |anded in excess of 30,000 pounds
overwei ght, claimng that there was insufficient evidence to
sustain that finding, and that it is critical to upholding the
conpl aint, and contends that the absence of proof of certain
physi cal conditions (e.g., hot brakes on |anding, and nose-up
configuration and excessive tire “squat” pre-takeoff) precludes
an overwei ght finding.

The | aw judge found that the aircraft had | anded overwei ght,
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and he had nore than adequate evidence on which to do so.* At
the time of the incident, Captain Davis submtted an irregularity
report indicating a suspected overweight |landing. Exhibit A-12.
Excerpts of that report indicate poor clinb performance, so nuch
so that Captain Davis radioed Mam seeking assistance in ways to
verify the aircraft’s weight. (H s conversation wth the shipper
i ndi cated the shipper’s belief that its cargo manifests were in
kil os, not pounds.) The flight plan, Exhibit A-2, shows that,
while the projected clinb tine was 30 mnutes, the clinb actually
took an hour and 5 mnutes. Fuel burn was al so considerably nore
t han expected (53, 600 pounds conpared to an estimted 46, 600).
PO Roberts also testified to a phone conversation he had with
respondent, in which respondent further stated that the takeoff
roll was very sluggish, and that it had taken a long tinme to get
off the ground. Tr. at 67. Al of this evidence is consistent

with a cargo weighed in kilos, not pounds.

“W find no nerit to respondent’s argunent that the |aw judge’s
decision is inconsistent. H's comment “How heavy? W can’'t

really tell.” (Tr. at 309) was nmade prior to his actual finding
that the aircraft |anded in excess of 30,000 pounds overwei ght,
and reflects, as well, the fact that an actual, exact wei ght

woul d never be avail able, perhaps recalling Captain Davis’
unsuccessful attenpt to obtain scales, on landing, to weigh the
cargo. Further, respondent is incorrect in arguing that the

Adm ni strator nust prove the exact details of the conpl aint

(i.e., that the aircraft was “in excess of 30,000” pounds

overwei ght, not just that it was overweight). The factual
details of the conplaint are intended to ensure that a respondent
has adequate notice of the event(s) surrounding the | egal charges
against him The Adm nistrator need not prove each and every one
exactly as all eged.
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The | aw judge was entitled to view Captain Davis’ sonewhat
different testinony at the hearing in the Iight of his earlier,
and cont enpor aneous, statenents and reach credibility
concl usions, and he did so when he accepted M. Roberts’
testinmony. Tr. at 309. (Through testinony at the hearing, the
| aw j udge was al so aware that Captain Davis was al so the subject
of an enforcenent action in connection with this May 26, 1994
flight.) As the Adm nistrator notes in his reply, respondent has
of fered no conpelling basis in this case to overturn the | aw
judge’ s assessnent of the evidence, relying so nuch as it does on

his credibility assessnents. Admnistrator v. Todd, NTSB Order

No. EA-4320 (1995), and cases cited there.”

The law judge’s finding that an overwei ght | andi ng occurred
is not dependent on whether M. Roberts believed that the custons
decl aration reported nine cargo mani fests rather than seven, as
respondent alleges. It is equally possible that the
declaration’s reference to seven manifests was sinply in error.

Respondent woul d have the | aw judge, and this Board, disregard

> Furthernore, we do not find FAA v. Enpire Airlines, a civil
penal ty case decided by a Departnment of Transportation |aw judge
and cited by respondent for the proposition that the

Adm ni strator did not satisfactorily investigate alternatives, to
require a different result. There is no evidence that Captain
Davi s even conveyed to PO Roberts or the FAA at any tine before
the hearing a belief that the clinb delay was due to weat her
conditions. And, in any case, respondent offers no quantifiable
showi ng of what anmount of delay those conditions m ght have

pr oduced.
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all other evidence supporting an overwei ght |anding finding
(1 ncluding the wei ght and bal ance docunents used by the crew,
whi ch contain weights that approximate the total of nine, not
seven, manifests, see Exhibit A-4), and rely instead on one piece
of information, quite possibly inaccurate.?®

Respondent woul d al so have the |law judge ignore a letter
fromrespondent dated less than 1 nonth after the flight. The
letter stated, w thout caveat or condition, that:

Further investigation into the possible over weight |anding
of N812CK has confirmed that the | oad plan was figured in kil os
rat her than pounds.

Respondent’ s attenpt to explain away that adm ssion is not
convincing, and we see no error in the law judge s rejection of

it. Todd, supra.

® As noted, nine manifests were attached to the shipper’s copy of
its custons declaration. Respondent’s new evidence, if accepted,
woul d show only that the Custons Service believes the nunber on
the formis a seven, not that there actually were seven nanifests
attached or that the cargo duplicated what was on the manifests.



ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondent’ s appeal is deni ed,;

2. The initial decision is affirnmed; and

3. Respondent shall subnit the assessed $5000 to the FAA

wi thin 30 days of the service date of this order

HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,
and BLACK, Menbers of the Board, concurred in the above opinion
and order.



